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+7 3er fcai#if@a•
Arising out of Order-In-Original No. 27-29/ADC/2015,MKR Dated: 1-12-2015
issued by: Additional Commissioner Central Excise (Div-IV), Ahmedabad-II

31 41as4/far& at car vaa Tar (Name & Address of the Appellant/Respondent)

M/s Parikh Packaging Pvt. Ltd.

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

9nraal qrTtarur 3maaea :
Revision application to Government of India:

A revision application lies to the Under Secretary, to the Government.of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following- case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zf ml Rt zfG hm k sa fer arar a fa# sisra znr 3'fc=<r cfil{@crl ti" <IT %tft"
sisra acisramr sr z mi i, zn fa4r sisra zn sisrar as fafr cfil{@crl

tr m %tft"~ tr ITT 'J=!TN RR uanr a alter ze it I
.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the cou·se of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) 3na h az fh#tu; nr teer faff m.r zr ma a faf@fur • 3qzitar ercn
atm w3nae sra ah Raz am sit sna h az f@es#ttz, zner if ffffa j

. .:>
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(c) In case of goods exported outside India export to Nepal or Bhwtan, without payment of
duty. . .

3Wfl=f wrwr cCi' '3"~ ~ cB".'TRfR fry uit spt #Re mn at n{& 3tR ~-~ uit gr
£:lNf ~ FlWf * :fcfITT!cp -~' _3Tlfrc;r * EITTT '9Tffif cJT 'ffl'flf . q zuT a j fcrro ~frrw[ (.=f.2) 1998
'cl'Rf 109 EITTT~- ~- ,l'fq' ID I . .

(d) Credit of any duty. allowed to be utilized towards i:ayment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ wrwr ~ (3Tlfrc;r) Pill4-flqct"i, 2001 * ~ e * 3'@1'@ FclPIFcfcc WP-T~~-8 rt at ufaii
#j, )fa mat a uf mer )fa fiia fl lffif * 'lflm ~-~ ~ a:rq'rc;f ~ cCi' 'iff-ql"
IDctllT * TT;Rd 3mat fut ult If@gt \fficB" Wl?.T '&@T ~- cpT ~'l.«.J~M * aicfr@ 'tl'Rf 35-~ if
~tifl" * .'Tfdl"f * ~ * Wl?.T il-3l'N-6 'cf@R cCi' >ITTf ~ m;:\T~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of C~ntral Excise (Appeals) Rules; 2001 within 3 months from the date on which
the order sought to be appealed against is communica:ed and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, underMajor Head of Account. ·

(2) ~~ * x-rrl?.l Gisi vicar van ya cr qt zn Gr# q ID crr wflf 200 /- 'CJftx=r :PRrR
at ug a#hi urf i6am ya arr var ID m 1 ooo/- cCi' 'CJftx=r 'TTTfFl cCi' ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- wrere the amount involved is more
than Rupees One Lac.

tar ycn, aka snar zyc vi hara ar@tr rznf@raw uf a@a-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

0

(1)

(a)

4hr surer re at@/fr, 1944#t 'cl'Rf 35-ti"/35-~ aiafa-­
Under Section 358/ 35Eof CEA, 1944 an appeal lies to:-.

avffaar pceniaa vii~@rftma #tr zycan, #a snr yes yi i4ta or4iftn irznf@ravr
cCi' fcrirq tj'tfacITT~~ .=f. 3. 3l'N. #. g, {flc# at g

the special· ~ench of Custom, Exoise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi~1 in all matters relating to classification valuation and.

0

(b)

(2)

'3cJtt~!tict ~ 2 (1) ciJ if~ 3ljxffi" * 3™ cCi' 3Tlfrc;r, 3r:rfffi * l=fr@ if~~.~
snra gen ya hara ar@; nznf@raw (frec) al ufaa &ft tj'tfacITT, (:$ll54-{c{j€jjc{ if ,3Tf-20, ~
~ !$JRclccl cfjl-ljj'3U,s, T-fmOfr "'fTR , 3l!54-{c{J€jjc{-380016.

To the west: regional benph of Customs, Excise & Service Tctx Appellc;lte Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above. ·

~~·~ (3Tlfrc;r) Pil!4-flcJctl, 2001' cCi' 'cl'Rf 6 * 3R1'@ m ~:q"-3 if~ fcpq- -~
arcfrc;fm~- cCi' <TW am· * fcRiia 3Tlfrc;r fcpq .,-q- -~ cCi'.a Raif fe uasi sn yea
cCi' l=Ji.r, ~ cCi' l=Ji.r 3lR "cl<TTllT WU~.~ 5 -~ :m~-cpl=f t aei Ty 1000/- #ta 3hnrft
1Wf'r I set war zyea at min, nu st l=Ji.r! sir an rnrsf ss« s «area zr so «are e&,lss,
ssg sooo/-- )r 3a4 shift roarsr snrzr mrr, ans 6 mrr sit «rrr rnr ujf 73g89e9.O'
~<TT~ 'GllTcTT i cffiT ~. 10000/- ffl~ 1Wfr I c#r ffl~ xft-i~-cl"< * "fl1=f ~13. ~to/ ,f~l~ \r.

.se €a +%'. . {-t:J-5 ,,:,,11 ~ ~
;\;, "1 J¼' '?,1i., . f: I\ ts <-2- c.;:,., .ll"' g, J::::
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~~1fcl-ia ~ ~ cf;- xil"Cf vier #t '1ITTl 1 I6 1Fzen f)ft "lffem Xil&GIP!cl5 &Br * ~ ct)­
ITT al it usfa nrnf@raw #8t fl fer % I

The appeal to the Appellate Tribunal sball be filed i1 quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate. public sector bank of the place
where the bench of any nominate public sector bank qfthe place where the bench of the
Tribunal is situated. · ·

(3) zufzmra{ pea m?xii ar mrr tr a it r@ta per sitar R@g hr a1 mrrrrf
ir h fur ut a,Reg < at # aha g; aft fa fr udl arf a aa a frg zrenRenf aft#ta
nrznf@rawrat ya 3rfla znr ahaat at ya 3ma fhzrr "GITITT .t I

In case of the order covers a number of order-in-Original, fee for eac.h 0.1.0. should be
paid in the. aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work .if excising Rs. 1 lacs fee of Rs.100/- for each .

0

(4)

(5)

.-llllllclll ~: 3ffi<:r:r 1970 ?:fl!TT 'ffmlmf ct)-~-1 '-B" 3RP@" frrmfm ~· 3i:fRR l3cffi" 3TmG'1 ?:fl
emr?gr zperifenfafvfu ,If@rrh # 3(Teyf j re@ta #t ya If "CJx 'xii.6.50 "Cffi" cJTT .-llllllclll ~
fens am tr afg
One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority sh?II a court fee stamp of Rs.6.50 paise as pre.scribed under scheduled-I item
of the court fee Act, 1975 .as amended.

ga 3jtifmil at fiatma cf@·~ct)- 3it st err 3raff fa5zu ulaT % \JJT ~~.
a=4ta surer zya qihrs 3rq#la =mrnf@raw (ruffafer) fr, 1982 if frrl%"ff t I ·

0

l.

Attention in invited to the rules covering these and other related matter contended in tlie
Customs, Excise & Service Tax AppellateTribunal (Procedure) Rules, 1982.

(6) th zgcan, 4tu uaa yea gi ata or@al urn@raw (Rrec), # uR or@tat im
~;i,rar(Deinand)~ ~(Penalty) cJTT 10% 'Jfr~ war 3rearsk 1 rif#, 3rf@r#a# qa5a 1o#ls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of .the Finance Act,·

. '
1994)

ac4tr3el era3ilarah3iaia, enf@ z)arr "a#r#Rr zia"Duty Demanded) ­
(i) (Sdction) -ms 11D ~~~ trffi; ·
(ii) ~PTcilc'f~~~ufil';
(iii) ~~~~~ 6~~~uffi.

¢ ~ ~~ 1eif.ra3ftirn1 # -cnrnqfsin#tacre, ar4hr' aura a #fara l!rchrm~"JT<fft.

For an appeal to be filed qeforethe CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commission13r would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition Jor filing appeal before CESTAT. {Section 35 c (2A)
and 35 F of the: Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and iService Tax, "Duty demanded" shall include:
(i) ; amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

;;rn-=at al arr 3mar a ,fr arfl if@raur # var srzi srca 3rat rca in qC1's fctc11R;a lTT 'ITT WI" ~y,1 ~""'"' ,y,1 . .:J .:J

mr lli1Kn t" 10% sraraer rt ail srzi tar au faafa it as c;os t' 10% srnarcw #r st pa#t l
. ..:, ,:i ', . . .::,

In view of above, an appeal agaiJst this order shall lie before the Tribunal on payment of 10%
of the duty demanded 1«here duty, or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute." : · f/~,
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ORDER IN APPEAL

The subject appeal is filed by M/s. Parikh Packaging Pvt. Ltd., Survey No. 423/P,

Opp. Rotomac Pens, Sarkhej-Bavla Highway, VILL- Moraiya, Tal-. Sanand, Dist.

Ahmedabad (Hereinafter Referred To As 'The Appellant') Against the Order in Original

No. 27to29/ADC/2015/MKR (hereinafter referred to as 'the impugned order)) passed by

the Addl. Commissioner, Central Excise,, Ahmedabad-11 (hereinafter referred to as 'the

adjudicating authority'). The appellant is engaged in the manufacture of "printed

Laminated Rolls/Pouches, falling under Heading No. 39 of the Central Excise Tariff

Act,1985. They are availing benefit of CENVAT Credit urder CENVAT Credit Rules,

2004.
An appeal is also· filed by the Department under Section 35(2) Of Central Excise

Actl 944, against said OIO's with regard to less penalty imposed.

2. Brief facts of the case is that, that Appellant had wrongly availed and utilized

Cenvat credit Rs. 48,21,994/- of the Service Tax paid by the job-worker, During the

period 01-01-2010 to 31-01-2015. Three Show Cause Notices were issued for

recovery of CENVAT Credit with interest and penalty. All the Show Cause Notice

adjudicated vide said orders and confirmed the demand.

3. Being aggrieved with the said 0-1-0 's the appellant has preferred this

appeal on the followings grounds;

that Appellant have followed Rule 3( 1) & Rule 9 of the Cenvat Credit Rules

2004, have received the goods with valid service tax Invoice, proof of receipt of goods

in factory ,taken and utilized cenvat credit on basis of invoices/ documents issued

in their name by the job-worker in accordance with Rule 9 of Cenvat Credit Rules.

Hence, credit taken is in order. To deny the credit on minor procedural

lapse is against the principles of law and not sustainable.

That the Job-worker has the option either to avail the

exemption following its conditions Revenue cannot force job-worker to avail

exemption. They relied on decisions as under :- 2015 (40) S.T.R. 499 (Th. - Del.) ­
Unitech Machines Ltd. Ins CCE 2. .2015 (39) S.T.R. 30 (Th. - Del.) - Ballkrishna Industries Ltd.

3. 2010 (253) E.L.T. 804 (Tn. - Mumbai) - Multi Organics Pvt. Ltd.

0

0

When duty is not demandable, the question of interest does not arise.

Appellant has not acted dishonestly, not committed breach of any rules,

No malafides on the part of the Appellant. There is no case for imposing

penalty.

There is no justification in issuing a show cause notice invoking extended period of

limitation. All the facts were well within the knowledge of the Department; They Relied on

the decisions; 1. Lovely Food Industries V/s CCE, Cochin - 2006 (195) ELT 90,

Jetex Carburetors Pvt. Ltd. V/s CCE, Vadodara - 2007. it would not be a case of ~~ ~­

suppression of facts as held by the Hon'ble Supreme Court in the cases of Padmini ~(·0~~
0s'~~:1

•

1

~"~

Products and chemohar Drugs &s Liniments reported t 1989 «) ELT 19s (sc aa l# '#j4$ @$%,• %%., - 1'g 5sea 'a+¥ @} rst /·.< ,a°° +
'. 3.oeo /
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0

1989 (40) ELT 276 (SC)respectively.

The deptt. Also filed APPEAL submissions in respect ofpenalty as under;

The adjudicating authority has confirmed the demand of Rs. 30,38,972/- and Rs.

1,07,395/- and has imposed penalty of Rs. 15,19,486/-, and Rs. 53,698/- i.e.

fifty percent of the duty so determined .
The adjudicating authority has wrongly imposed penalty @ fifty percent

of the demand pertaining to the period prior of 8.4.2011. It has been noticed that out of
the confirmed demand of Rs. 30,38,972/-,an amount of Rs. 4,86,295/- and

the entire demand of Rs. 1,07,395/- pertains to the period prior to 8.4.2011.
Since the ingredients of suppression of facts are available and not disputed in

the instant case and demand is pertaining to the period prior to 8. 4. 20 11, As per

legal provisions, equal amount of penalty of the duty is required to be
imposed if the demand pertains to the period prior to 8.4.2011. The Honble
Supreme Court in the case of UOI v/ s Dharmendra Textile Processors 2008­

TIOL192-SC-CX-LB and in the case of UOI v/s Rajasthan Spinning 86 Weaving
Mills 2009 (238) E.L.T. 3 (S.C.) has held that 'the pena.ty imposed under Section

1 lAC of the Central Excise Act, 1944 is mandatory and the authorities, tribunal or

Court do not have any discretion to reduce the penalty.'

4. Personal hearing was held on 20.12.2016 Shri P.P. Jadeja,Consultant
appeared on behalf of the appellant and reiterated GOA submitted earlier. I have

carefully gone through all case records placed before me in the form of Show Cause

Notice, the impugned order and written submissions made in GOA as well as

submissions made during the personal hearing. I find that the issue to decide is
whether the appellant is eligible for Credit of service tax paid by the job-worker.

5.. I find that the appellant send cylinders to Job-worker for re-engraving and

job worker after carrying out the process of engraving returns back to the appellant
on payment of service tax. The appellant availed Cenvat credit of the Service Tax

paid by the job-worker. I find that, the activity of job work is exempted from payment

of service tax in case final product of the principal manufacture attracts the

central excise duty in terms of Notification No.' 08/2005-5T dtd. 1.03.2015. In this

case, the job worker is not liable for payment of service tax in terms of Not.

No.08/2005 -ST dtd. 01.03.2005, therefore, I find that, Appellant is not eligible for

the credit of service tax paid by the job-worker.

6. I find that, in spite of exemption, job worker has paid Service Tax. Hence, so

called payment of Service Tax cannot be termed as "duty'. I find that as per CBEC

Circular No. 940/1/2011/CX dated 14-1-2011 it is Clariied that, 3.The amount so
paid by the assessee on exempted goods and collected from

byers needs to be recovered in terms of the rule 14 of the cenvat ~
credit rules, 2004. Therefore, the appellant has incorrectly availed cenvat credit of

service tax.
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7. I also find that the appellant have suppressed material facts from the

department. The appellant submission that all the facts were known to the

department · is not correct. Therefore extended period of five years is correctly

invoked in the present case. 1, therefore, hold that the appellant is liable to penalty.
The appellant is also liable to pay interest. I also find that, as per legal

provisions, equal amount of penalty of the duty is required to be

imposed if the demand pertains to the period prior to 8.4.2011. I rely on the

decision of the Honble Supreme Court in the case of UOI v/ s Dharmendra Textile

Processors 2008-TIOL192-SC-CX-LB 'and in the case of UOI v/s Rajasthan
Spinning 86 Weaving Mills 2009 (238) E.L.T. 3 (S.C.) therefore, I hold that, the
Appeal filed by the Department, with regard to the penalty is legal and sustainable.

8. In view of the foregoing discussion and findings, I uphold the Order-in originals

to that extent and disallow the appeals filed by the party.

9. 3r41a4di zarr atr a{ 3r4lit m qzru 3qi#a ala fan star &t

res
(3mr gi4)

3mrzr# (3r9er - II)
3

Attested

•Bf
[K.K.Parmar )

Superintendent (Appeals-II)
Central Excise, Ahmedabad.

By Regd. Post A. D

M/s. Parikh Packaging Pvt. Ltd.,
Survey No. 423/P, Opp. Rotomac Pens,

Sarkhej-Bavla Highway,

VILL- Moraiya,

Tal-. Sanand,
Dist. Ahmedabad.

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedaba:l.

2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Dy. Commissioner, Central Excise, Div~lll, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

5. Guard Life.

6. PA file.

0

0

9. The appeal filed by the appellant stand disposed off in above terms.


